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RULE AND REGULATION 58
EMPLOYEE LEASING FIRMS AND EMPLOYEE LEASING GROUPS
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SECTION 1. AUTHORITY ‘

This Rule and Regulation is promulgated and adopted by the Insurance
Commissioner for the State of Arkansas ("Commissioner") pursuant to the
authority wvested in the Commissioner by Section 3 of Act 1143 of 1991,
codified as Arkansas Code Annotated §§ 23-92-301, et seq., by Acts 652 and
1155 of 1993, by Section 47 of Act 901 of 1993, amending Arkansas Code
Annotated §§ 23-63-30%, and by Arkansas Code Annotated §§ 23-51-108 and
25-15-201, et seq.

SECTION 2. PURPOSE

The purpose of this Rule and Regulation is to establish procedures
for licensing of employee leasing firms and employee leasing firm groups
and to establish minimum standards which employee leasing firms and
employee leasing firm groups must meet in conducting business in this
State.
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SECTION 3. EFFECTIVE DATE: mumReEncy 99 DEC 29 ayy,

o
Pursuant to the Comissioner's au ‘%éégyaﬁﬁﬂﬂggEMArk. Code Anpn.
§23-61-108, §§25-15-201, et seq., as ameé!&“gamm fF;JSﬂMonf 1993, Act 652
of 1993, act 801 of 1993, gang otherB}gpplicabiejh@%%%ﬂSand rules, the
effective date of this Ryle and Regulatﬂi?‘i&»@eggg&iih29, 1993, upon
filing with the Arkansag Secretary of State and the Arkansas State
Library.

SECTION 4, DEFINITIONS

A, "Commissiongr™ shall mean the Insurance Commissioner for the
State of Arkansas,

B, "Person” shall mean an individual, 8n association, a company, g
firm, a partnership or a corporation,.

C. "Client" shall lean & person whp obtains all gor part of its work
force or human labor or gervices frap another person through an employee
leasing arrangepent.

D. "Employee Leasing Firg» shall mean any operson engaged ip
Providing services of employees pPursvant to ope gr more employee leasing
Arrangements,

E. "Employee Leasing Firm Group" shall hean at least twg {2), but
N0 more than five (5) corporate employee leasing firmg each of which are
majority owned by the same tontrolling Person, or uitimate Parent.

F. "Controlling Person" ghaii mean;

1) An officer or director of a Corporation seeking to offer
employee leasing Services, g shareholder holding tep (10)
Percent or more of the voting stock of 4 corporation
seeking to offer emplayee leasing services, or g partner of
& partnership seeking to offer employee leasing services;
or

2) An individya] who Possesses, directly or indirectly, the
POWer to direct or cauge the direction of the management or
policies of g company seeking to offer employee leasing
services through the ownership of voting Securities, by
contract or othervisge,

G. "Employee Leasing Arrangement® shall mean ap Arrangement or
8greement, under written contract Or otherwise, whereby:

1) an employee leasing firp assigns or Purports tg gssipn
human beings, or the labor or services of human beings, to
ctlients, for whom the human beings either do perform or are
expected to perforp such labor or services;

2) the arrangement is intended tgq be, or ig, On-going rather
than temporary in nature; and

3) commen law exployment rights and responsibilitiag relative
to the "assigned" human being, including the employer's
right of direction ang cantrol of the "employee" ag to the
method apgd manmer of doing the vwork, are shareg by the

Although it is not zlwzys necessarily true, it is génerally true that in
an "employee leasing Arrangement” the initial source of the workforce that

is to be leaseg Or assigned to the "client" is the Bxisting vorkforce of
the client.
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The term "employee leasing arrangement" is to be liberally comstrued
50 as to include any and all of such arrangements meeting the criteria
hereinabove set forth, by whatever term known, by which the right to
utilize the labor or services of human beings in a productive capacity is
assigned or transferred from one person or entity to another. The
employer's right of direction and contrgl of the "employee" is deemed to
be "shared® by the employee leasing firm and the client whenever: (i) the
drrangement, szgreement or contract between the client and the employes
leasing firm expressly so states; or (ii) a substantive analysis of the
client's manufacturing, service ar busziness process reveals that, in fact,
the client, or someone acting on his behalf and in his interest, exercises
some degree of control over the "employees” as to the method and manner of
the work performed.

H. "Temporary Employee" shall mean a person employed either through
another person or directly by an employer to support or supplement the
existing work force in special situations such as employee absences, and
temporary skill shortages, seasonal workloads, and special assignments and
Projects with the expectation that the person's position will be
terminated upon the completion of the task or function. Again, although
it is not always true, it is generally true that the initial source of the
workforce leased or assigned to a client to fill & "temporary" position is
the temporary leasing agency or company and not the cliemt. A particular
relationship between a leasing entity, the worker providing the services,
and the client employer will be deemed to be "temporary" when the position
or job (not necessarily the worker or series of workers) is genuinely
anticipated to exist only so long as the special situation or project
continues. The relationship between these entities or persons shall not
be considered "temporary” when the position or job is & regular, ongoing
part of the enmployer’'s regular manufacturing or service process --
regardless of how many different workers may be supplied by a third party
over time to £ill that job or position. Contracting for services to be
performed by temporary employees shall not be considered the making of
employee leasing arrangements. In administering this Rule and Regulation
there shall be a rebuttable presumption that when: (1) the putative
temporary employment has continued beyond the "special sitwation® which
served as its genesis or reason for being; or (ii) the majority of the
vorkers or employees providing services to a particular client during the
course of any calendar year at any particular work site or job site are,
in fact, provided to the employer by a third party or parties and are not
considered or treated zs regular full time "employees" by the client, such
are not "temporary" employment relationships, but, rather, are "employee
leasing arrangements."

I. "Independent Contractor® shall mean a person who, exercising an
independent employment or engaging in an independent business enterprise,
contracts with another person to do a piece of waork according to the
person's own methads, and without being subject to the other persaon's
control, except as to the result of the work, Contracting for services tao
be performed by independent contractors shall not be considered the making
of employee leasing arrangements.
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SECTION 5. EXEMPTIONS

This Rule and Regulation shall not apply to a labor organization or
to any political subdivision of this State or the United States or to any
Programs or agencies thereof, Further, this Rule and Regulation shall not
apply to "temporary" employment relationships as herein defined, nor te
contracts between employers and "independent contractors" as hereinahove
defined.

SECTION &. LICENSE REQUIRED

Any person who shall engage in the business of or act ag-an employee
leasing firm or employee leasing firm group without first Drocuring a
license, or who otherwise violates the provisions of Section 3 of Act 1143
of 1991 or of this Rule and Regulation may be penalized as provided in
Section 16 of this Rule and Regulation.

SECTION 7. APPLICATION FOR INITIAL LICENSE

Every applicant for an initial employee leasing firm or employee
leasing firm group license shall file with the Commissioner a completed
application on a form bPrescribed and furnished by the Commissioner

A. RESIDENT EMPLOYEE LEASING FIRMS. Applicants for license as a
resident employee leasing firm shall meet the following minimum standards:

1) If an individual, the applicant shall be a resident of this
State and shall have reached the age of majority,

2) If a partnership, the applicant shall state the names and
home addresses of all bartners and indicate whether each
partner is a general or a limited partner. The applicant
shall include a copy of the Partnership Agreement, or an
affidavit signed by all partners to the effecr that no
written partnership agreement exists. If a limited
partnership, the partnership must also produce and file a
certified copy of its “"Certificate of Limited Partmership®
obtained through the procedure at Ark. Code §4-43-201, et
seq.

3 If 2 corporation, the applicant shall state the names and
home addresses of all officers, directors, and af the legal
or equitable owners of ten percent (10Z) or more of any
class of the stock of the corporation., The applicant shall
include a certified copy of its Articles of Incorporation
filed with the Secretary of State and proof that its mast
recent annual corporate franchise tax has been paié ta the
Secretary of State.

4} The applicant shall state the address of its principal
place of business in this State and the address{es) of any
other office(s) within this State through which the
applicant intends to conduct business as an employee

leasing firm.

5) The applicant shall include a current list of clients with
vhom the applicant has, if any, employee leasing
arrangements.

4
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6) The applicant shall provide such other information which
the Commissioner deems necessary to show that the applicant
or the controlling persens thereof is/are of good moral
character, business integrity and financial respongibility.

B. NON-RESIDENT EMPLOYEE LEASING FTIRMS. The Commissioner may
license as a non-resident employee leasing firm an individual), partnership
0T corporation which is domiciled in another state but which, nonetheless,
maintains or plans to maintain a "substantial presence® within this
State. All of such non-resident applicants must otherwise be qualified
under Section 3 of Act 1143 of 1991 and this Rule and Regulation. An
employee leasing firm shall be deemed to have a "substantial presence"
within this State so as to require licensure if: (i) it maintains any
office or business location within this State; (ii) it undertakes any
marketing efforts in this State, or (iii) it has one hundred (100) or more
"employees" who are domiciled within this State.

Each non-resident employee leasing firm applying for licensure shall
file an appointment, on a form provided, of the Commissioner ~and his
successors in office as its attorney to receive service of legal process
issued against it in this State.

If any non-resident employee leasing firm has a substantial presence
within this State but has not complied with the requirements of Section 3
of Act 1143 of 1991 and this Rule and Regulation, the penalty provisions
of Section 16 hereof shall apply and may be enforced by the Commissioner.

C. _RESTRICTED" LICENSURE AND LICENSES BY RECIPROCITY.

1) Restricted License. Any non-resident .employee leasing firm
or employee leasing firm group which has any presence within this State
not rising to the level of "substantial presence” as hereinabeve set forth
gshall, nonetheless, apply for a "Restricted License"; provided, however,
that if such non-resident employee leasing firm or employee leasing group
is licensed as a resident or domestic leasing firm or group under the laws
of another state, if such laws of such other state are, in the reasonable
opinion of the Commissioner, deemed substantially similar to the laws of
this State with respect to costs and, also, the determination of
"substantial presence," such applicant shall be subject to each of the
requirements of Section 3 of Act 1143 of 1991 and this Rule and Regulation
except for the financial assurances required by: (i) Section 8 of this
Rule and Regulation, and (ii} Ark. Code Ann. § 23-92-307 as enacted by
Section 3 of Act 1143 of 1991,

2) Reciprogca] Licenses. Any employee leasing firm licensed as
a resident employee lezsing firm or employee leasing firm group under the
laws of another State shall, if such laws be deemed by the Commissioner to
be substantially similar to those of this State and if under the laws of
the State of the firm's state of resident licensure a similar privilege is
granted to such firms whose resident licensure is within this State, be
entitled to the issuance of & "Non-Resident Reciprocal License" upon
completing application and appointment of the Commissioner as agent for
service of process issued within this State. Such firms shall be subject
to all of the provisions of Section 3 of Act 1143 of 1981 and this Rule
and Regulation.

D. EMPLOYEE LEASING FIRM GROUPS. The Commissioner may, in his
reasonable discretion, issue a single resident or non-resident license to
any employee leasing firm group comprised of at least two but not more
than five employee leasing firms that are corporations if each of same is

5
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owned and controlled by the same ultimate controlling person. An employee
leasing group may, on behalf of each of its members, satisfy the reporting
and financial assurance requirements of Section 3 of Act 1143 of 1291 on a
consolidated basis. The ultimate controlling person shall complete the
application and shall include a copy of the Articles of Incorporation for
each employee leasing firm within the group, Further, the information
required in Subdivision (A)(2) and (A)(3) of this Section shall bhe
included as to the controlling person if such is a partnership or
corporation. The applicant shall also inelude a guarantee, on a form
approved by the Commissioner, executed by each employee leasing firm
within the group guaranteeing payment of all financial ohlipations with
respect to wages, employment taxes and employee benefits of each other
member within the group.

Each employee leasing firm group shall be subject to a single license
fee as required by Arkansas Code Annotated § 23-93-309 and by Section 12
hereof. Multiple or "duplicate" copies of the license may be made
available to the individual corporate employee leasing firms for =
reasonable administrative charge to be set by the Commissioner.

E. Notice_ of Licensure. Upon the issuance or renewal of any
employee leasing firm or employee leasing group license, the Commissioner
shall immediately notify:

1) The licensee;

2) The Employment Security Department of the State of
Arkansas;
1) The Arkansas Workers Compensation Commission;
43 The Plan Administrator or Plan Administrators of the
Workers Compensation Insurance Plan; and
5) The Secretary of State for the State of Arkansas.
SECTION 8. FINANCIAL, ASSURANCES
A, In addition to the requirements of Section 7 of this Rule and
Regulation, every applicant for licensure as a resident or non-resident

employee leasing firm or employee leasing firm gEroup (other than for
"restricted" licensure as set out above) shall, as &z condition of
eligibility for such license, provide financial assurances under one or
more of the methods set out herein.

1) The applicant may post a surety bond issued by an unaffiliated
corporate surety authorized to do business in this State in an amount not
legs than Fifty Thousand Dollarsg (850,000), the terms and conditions of
which shall be approved by the Commissioner. The bond shall:

a) be conditioned that the licensee, and Anly persom as an
agent of the licensee, will not violate the provisions of
Section 3 of Act 1143 of 1991, of this Rule and Regulation,
of any orders lawfully issued by the Commissioner or fail
to pay any wages due under any contract made by the
licensee in the conduct of its business under its license;
and

b) secure the performance of the licensee's responsibility ta
its leased employees for payment of wages, '

2) In lieu of posting a surety bond, the applicant may deposit cash
or an irrevocable letter of credit (in a2 form approved hy the
Commissioner} from a Nationszl Banking Association not affilizted with

6
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applicant and approved by the Commissioner in the sum of Fifty Thousand
Dollars (§50,000); further, the applicant may make deposit of securities
with a market value as determined by the Commissioner of not less than
Fifty thousand Dollars (§50,000) and make additional deposits of
securities as may be required to maintain such market wvalue. The
applicant shall assign said securities to the Commissioner on a form
approved by the Commissioner and execute such other documents in
connection with the deposit as the Commissioner shall prescribe.

3) In lieu of posting a surety bond or depositing cash, cash
equivalent or securities, the applicant may file with the Commissioner an
audited financial statement prepared in accordance with generally accepted
accounting principles by an independent certified public accountant.

a) The andited financial statement shall be prepared as of a
date within six (6) months prior to the date of
application.

b) The audited financial statement shall show a2 true minimum

net worth for the applicant, subject to concurrence by the"
Commissioner, of not less than One Hundred Thousand Dollsars
{$100,000}.

c) During the term of its license, the licensee shall continue
to file with the Commissioner an interim financial
statement on & calendar semi-annual basis, prepared by a
certified public accountant in accordance with generally
accepted accounting principles as of a date within three
(3) months prior to the end of the filing period. These
interim financial statements (vhich need not be audited)
shall show a true minimum net worth as set out above and
shall be received by the Commissioner within fifteen (15)
days of the end of the semi-annual period.

B. In addition to the requirements of Section 7 of this Rule and
Regulation, every applicant for a Reciprocal License shall as a condition
of eligibility file or deposit with the Commissioner such "substantially
similar" financial assurances as required by the applicant's state of
domicile. If such financial assurances include the f£iling of a financial
statement and if the applicant has chosen tao comply in that fashion, such
statement shall be an audited financial statement prepared in accordance
with generally accepted accounting principles by an independent certified
public accountant.

1) The financial statement shall be prepared as of =z date
within =ix (6) months prior to the date of the application.

2) The financial statement shall show a true minimum net worth
for the applicant of not less than the sum required by the
laws of the applicant's state of domicile.

) During the term of its license, the licensee shall continue
to file with the Commissioner audited financial statements
on an annual hasis and with its annual application for
renewal, prepared as of a date within six (6) months prior
to the end of the filing peried.

C. Any licensee providing any type of financial assurance as set
forth in Subsections (A4) or (B) above who fails to maintain the finanmcial
assurance in the prescribed amount and with the degree of fiscal integrity
and reliability reasonahly satisfactory to the Commissioner shall not be
renewved, or in the alternative, if the deficiencies become known to the

7
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Commissioner during the term of the license, the licensee shall, within
thirty (30) days of receipt of notice, provide financial assurances as set
out in Subsection (A) of this Section, or be subject to the penalties set
out in Sections 9(C) and 16 of this Rule and Regulation.

SECTION 9 ACTION AGATNST BOND OR SECURITIES

A. If any person shall be aggrieved by the misconduct of any
licensee, that person may maintain an action in his own name upon the bond
of the licensee (if there be one) in any court of competent jurisdiction
or in the Circuit Court of Pulaski County, Arkansas. Such an action shall:
not be exclusive of any other remedy available to the aggrieved person.
Alternatively, the Commissioner may maintain such an action in the name of
the State for the benefit of the aggrieved person.

1) The aggrieved person may assign the claim, and the assignee
shall be entitled to any remedies available to the
aggrieved person.

2) An assigned claim may be enforced in the name of the
assignee.
B. If any person obtains an unsuperseded judgment in its favor

against a licensee maintaining a deposit of securities, cash, or cash
equivalent, and the licensee does not promptly pay the judgment, the
Commissioner shall upon receipt of a certified copy of the final judgment:
1) Notify the licensee by certified mail to pay the judgment
within thirty (30} days of receipt of the notice; and
2) pay from the cash deposit or draw upon a letter of credit
or sell at public or private sale an amount of securities
sufficient to pay the judgment, if the judgment is not paid
by the licensee within the thirty (30) day period.

C. A licensee shall have thirty (30) days after receiving notice of
cancellation of its bond or notice that the cash, letter of credit or
securities have been drawn upon, to replace or supplement its bond, cash,
letter of credit or sold securities. Failure of the licensee to so
replace shall result in summary suspension of its licemnse, which
suspension shall continue until replacement of the bond or sold
securities. A licensee so suspended shall not carry on the business of an
employee leasing firm while suspended.

D. Vhen any licensee, regardless of the form of Financial Assurance
provided, does mnot preomptly pay an unsuperseded judgment against it, the
Commissioner shall provide to the licensee, a notice in writing requiring
that the licensee, within thirty (30) days of receipt of notice, shall
either pay the judgment in full or post supersedeas satisfactory to the
Court issuing the judgment. Failure of the licensee to pay or post shall
result in summary suspension of its license, which suspension shall
continue until the judgment is reversed, superseded or paid. A licensee
so suspended shall not carry on the business of an employee leasing firm
while suspended.

SECTION 10. REJECTION OF APPLICATION FOR LICENSE

A. The Commissioner, or his authorized representative, shall reject
an application for license:
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1) where the application is not fully completed, properly
executed or is otherwise deficient on its face;

2) vhere documents required to supplement the application are
not inciuded in the application packet;

3) where any fee required by Section 12 is not submitted or is

: incorrectly submitted with the application packet;

4) vhere the applicant has had an employee leasing firm or
employee leasing firm group license revoked in this or any
other state, unless such revocation has subsequently heen
rescinded or otherwise suspended and the problems remedied
to the reasonable satisfaction of the Commissioner;

5) where the applicant, or any person named in the
application, has made a material misrepresentation in the
application; or

6) upon finding that any person named in the application, any
controlling person, or any person - in & management or
policy-making position with any applicant, is not of good
moral character, business integrity or financial
responsibility, or that there is good and sufficient resson
within the meaning and purpose of this Rule and Regulation
or of Section 3 of Act 1143 of 1991 to reject the
application.

B. The Commissioner or his authorized representative shall furnish
the applicant with a written statement of the reason(s) for rejecting or
revoking the application. The applicant may request a hearing before the
Commissioner within thirty (30) days of receipt of the written statement.
The hearing and further appeal shall proceed as provided in Arkansas Code
Annotated §§23-61-301, et. seq. '

SECTION 11. RENEWAL OF LICENSE

A, Any license dissued hereunder shall remain in force, unless
revoked, for one (1) year from the date of issue of license.

B. At least thirty (30) days prior to the expiration of its

license, the licensee shall submit an application for renewal of license
on a form and with such supplemental materiasl as may be prescribed by the
Commissioner. Late renewal applications may possibly not be processed
prior to the expiration of the licensee's current license, thereby
resulting in a time period of unlicensed activity. Those engaged in such
unlicensed activity shall be subject to the penalties set out in Section
16 of this Rule and Regulation.

C. An application for renewal of licemse shall be rejected by the
Commissioner, or his authorized representative, upon any ground set out in
Subsection (A) of Section 10. The rejected applicant shall have the
procedures of BSubsection (B) of Section 10 available to review the
rejection.

SECTION 12. FEES AND LICENSES
A. The nonrefundable fees for initial and renewal licenses bof

resident, nonresident, and reciprocal employee leasing firms or employee
leaging firm groups shall be Five Hundred Dollars ($500).
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B. The nonrefundable fee for initial and renewal licenses of
restricted non-resident employee leasing firms or employee leasing groups
shall be Fifty Dollars (3550).

C. Duplicate copies of employee leasing firm or group licenses
shall be Ten Dollars (510).

SECTION 13. SUSPENSTON OR REVOCATION OF LICENSE

A, In addition to imposition of the penalties set out in Section 16
of this Rule and Regulation, the Commissioner may suspend for up to twelve
(12) months, or may revoke or refuse to renew any license issued
hereunder, if, after notice to the licensee of the charges against it and
after hearing the Commissioner finds any one or more of the following
cauges exist:

' 1) Any cause for which issuance of the license could have been
refused had it then existed and been known to the
Commissioner;

2) Vieclation of or noncompliance with any applicable provisien
of Section 3 of Act 1143 of 1991, such provisions of titles
11 and 23 of the Arkansas Code which may be applicable, or
of this Rule and Regulation or of any order of the
Commissioner;

3) Obtaining or attempting to -obtain any license through
misrepresentation or fraud;

4) Conviction of the licensee, a controlling person, or any
person with material management and policy-making asuthority
with the licensee, of a felony;

5) If in the conduct of business under the license, the
licensee viclates the provisions of Section 14 or Section
15 of this Rule and Regulation; or

6) Failure to provide a complete and truthful written response
to a  written inquiry from the Commissioner or his
authorized representative within thirty (30) days after
receipt of the ingquiry.

B. The license of a partnership or corporate employee leasing firm
or employee leasing firm group may be suspended, revoked, or not renewed
for any of the causes set out in Subsection (A) of this Section if such
cause relates to any individual designated in the license or who otherwise
exercises management or policy-making authority for the partnership or
corporztion.

c. Upon suspension or revocation of license, the Commissioner shall
immediately notify:

1} The licensee, by mail addressed te the licensee at its
address last of record with the Commissioner, who may
appeal the decision of the Commissioner, which appeal shall
proceed as provided in Arkansas Code Annotated § 23-61-307;

2) Each client of the 1licensee, either by mail or by
publication of notice in & newspaper with state-wide
circulation;

3} The Employment Security Department of the State of
Arkansas;

10
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4} The Office of the Attorney General of the ©5State of
Arkansas;

5} The Arkansas Workers' Compensation Commission; and

6) The Secretary of State for the State of Arkansas.

D. The Commissioner shall not again issue any license provided for
in this Rule and Repgulation to any employee leasing firm or employee
leasing firm group wvhose license has been revoked for a minimum period of
one year. The Commissioner may upon conducting a reinstarement hearing at
the request of the former licensee, reinstate the license only if the
cause of the revocation has been corrected to the reasonable satisfaction
of the Commissioner.

SECTION 14, DECEPTIVE PRACTICES; PROHIBITED ACTS

The following act and omlssions are deemed to constitute deceptive
practices and are prohibited acts of employee leasing firms and employee
leasing groups:

A. Making, issuing, circulating, or causing to be made, issued or
circulated, any estimate, illustration, circular, statement, sales
presentation, omission, or comparison which misrepresents the benefits,
advantages, conditions, or terms of any employee leasing arrangement; or
the licensing status of the firm or group under this Rule and Regulation;

B. Making, publishing, disseminating, circulating, or placing
before the public or causing, directly or indirectly, to be made,
published, disseminated, circulated, or placed before the public in a
newspaper, magazine, or other publication or in the form of a notice,
circular, pamphlet, letter, or poster or over any radio or television
station or in any other way an advertisement, announcement, or statement
containing any assertion, representation, or statement with respect to the
business of employee leasing or with respect to any person in the conduct

of its employee leasing business which is untrue, deceptive, or
misleading;
cC. Making, publishing, disseminating, or circulating, directly or

indirectly, or aiding, abetting, or encouraging the making, publishing,
disseminating, or circulating of any oral or written statement or of any
pamphlet, circular, article, or literature which is false or maliciously
critical of or dercgatory to the financial condition of any person and
which is calculated to injure that person;

D. Entering into any agreement to commit or, by an concerted
action, committing any act of boycott, coercion, or intimidation resulting
in or tending to result in unreasonable restraint of, or monopoly in, the
business of employee leasing;

E. Filing with any supervisory or other public official or mzking,
publighing, disseminating, circulating, or delivering to any person, oOr
placing before the public or causing, directly or indirectly, to be made,
published, disseminated, circulated, delivered to any person, or placed
before the public any false statement of fimancial condition of a person
with intent to deceive;

F. Knowingly making any false entry of a material fact in any book,
report, or statement of any person or knowingly omitting to make a true
entry of any material fact pertaining to the business of the person in any
book, report, or statement of that person;

11
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G. Engaging in any act or omission which discriminates against any
person on the basis of race, color, sex, age, religion, or mnational
aoriging

E. Permitting to be used or using, permitting to be filed or filing
any name, trade name, fictitious name, or business identity which is the
same &g, similar to, or may be confused with the name, trade name,
fictitious mname, or business identity of an existing licensee, any
governmental agency, or any nonprofit organization;

I. Using or permitting to be used in the marketing soliciting,
selling, negotiating, or contracting of employee leasing arrangements the
fact that any person has made financial assurances hereunder;

J. Engaging in any practice designed to conceal or obstruct or
wvhich has the effect of concealing or obstructing the determination by the
Commissioner, by the Workers Compensation Commission, by any workers
compensation insurer or by any workers compensation plan administrator of:
(i) the identity and business location(s) of the client; (ii) the
appropriate risk classification of the client company's business and the
workplace exposure of the "shared" employees; (iii) that client's actual
experience medifier; or (iv) the client's actual payroll for the leased or
shared employees.

K. Entering into or maintaining any employee leasing arrangement by
which fewer than all of the employees performing labor or services for the
client are, in fact, leased to the client, as required by the mandate of
Ark. Code §11-9-408(c), as =smended by Act 796 of 1993, that there be no
split coverages. This provision i1s not intended to prohibit issuance to
clients of employee leasing firms or employee leasing firm groups of
separate "if any" policies of workers compensation insurance designed to
cover the client for the risks posed by possibly uninsured subcontractors.

L. Any other practice not specifically defined herein which <the
Commissioner, after notice and hezring, determines to be a deceptive
practice.

SECTION 15. RESPONSIBILITIES OF LICENGEES

A. A licensed employee leasing firm or employee leasing firm group
shall be deemed an employer of its leased employees and shell at a minimum
perform the following employer responsibilities: ‘

1) Pay wages and collect, report and pay employment taxes from
its own accounts;

2) Pay unemployment taxes as required by Arkansas and Federal
law;

3) Ensure that all of its leased employees are covered by
workers' compensation insurance through a policy or plan
maintained by the employee leasing firm, employee leasing
firm group or the client; that each client be properly and
completely identified to the insurer and noted omn the
policy of insurance, or be tendered its own policy of
insurance, and that all rules and filings of the insurer or
of the Workers Compensatjon Iasurance Plan be followed so
as to insure that the premium collected and remitted is
commensurate with the workplace risk faced by the leased
employees;

12
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4)

3)

6)

If approved as & self-insurer by the Workers Compensation
Commission under the terms of Ark, Code Ann. § 11-9-404,
report all compensable injuries to the Arkansas Workers
Compensation Insurance Plan Administrator in such a manner
as to identify the “"client® company for whom the injured
employee was performing the labor or services; if written
by either a wvoluntary writer of workers compensation
insurance or another workers compensation carrier under the
Workers Compensation Imsurance Plan, all compensable
injuries shall be reported to the insurer and to the
Arkansas Workers Compensation Insurance Plan Administrator
in the same wmanner; such reporting shall be done on a
regular, periodic basis as shall be required by the
procedures of the said Plan Administrator;

Be entitled with the client as joint employer to
exclusivity of remedy under workers' compensation and
employers' liability provisions of a peolicy or plan that
either has secured; and

Sponsor and maintain employee benefit and welfare plans for
its leased employees.

B. A licensed employee leasing firm or employee leasing group shall
also perform the following general responsibilities as a licensee:

1)

2)

3)

4)

3)

6)

7}

SECTION 16.

Inform every employee in writing of the nature of the
"shared" employment relationship with the licemsee;

Submit to the Commissioner, within sixty (60) days of the
end of each calendar quarter, & certification by an
independent certified public accountant that £for such
quarter all applicable payroll taxes have been paid on a
timely basis;

Submit to the Commissioner, within thirty (30) days of the
end of each calendar year, a complete list of the nsmes and
addresses of the licensee's clients;

Maintain and make available for the Commissioner's or his
authorized representative's inspection any and all records
concerning the licensee's conduct of business under its
license, which records shall be maintained for a perioed of
three (3) +years after termination of the employment
relationship or employee leasing arrangement;

Notify the Commissioner in writing of a change, addition or
termination of =a place of business or business address
within ten (10) days of such;

Notify the Commissioner in writing within twenty (20) days
of any changes among partners, directers, officers,
members, controlling persons, or any other dindividuzls
designated inm the license, or a change or movement of ten
percent (10¥) or more in ownership; and

Within thirty (30} days of the addition or termimatiomn of a
client, provide in writing to its workers' compensation
insurance carrier, the Commissioner, the Arkansas Workers'
Compensation Commission, and the Arkansas Employment
Security Division, the name and address of such clients.

PENALTTES
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A. Any person violating any provisions of this Rule and Regulation
or any provisions of Section 3 of Act 1143 of 1991 shall, after notice and
hearing, be liable for a civil penalty of not less than Two Hundred Fifty
Dollars ($250) nor more than Five Thousand Dollars (3$5,000) Zfor each
violation, with each day of non-compliance constituting a separate
violation.

B. The Commissioner shall have the power to bring an action in the
Chancery Court of Pulaski County to enjoin or restrain any person from
engaging in the business of or action as an employee leasing firm or
employee leasing firm group who has not procured a license or who is
otherwise in wviolation of Section 3 of Act 1143 of 1991 or this Rule and
Regulation.

SECTION 17. POSTING OF LICENSES

Each license issued under this Rule and Regulation must be posted in
a conspicuous place in the principal place of business of the licensee in
this State. FEach licensee shall display, in a place that is in clear and
unobstructed public view, a notice stating that the business operated at
the location is licensed and regulated by the Commissioner and that any
questions or complaints should be directed to the Commissioner.

SECTICON 18. LICENSE NOT ASSIGNABLE

A licensee may not conduct business under any name other than that
specified in the license. A licenmse issued under this Rule and Regulation
is not assignable. A licensee may mnot conduct business under any
fictitious or assumed name without prior written authorization from the
Commissioner. A licensee may not conduct business under more than one
name unless it has obtzined a separate license for each name.

SECTION 19. EFFECT OF OTHER LAV

Act 1143 of 1991 and this Rule and Regulation do not exempt & client
of a licensee, or any assigned employee, from any other license or
regulatory reguirements imposed under local, state, or federal law. An
employee who is licensed, registered, or certified under law and who is
assigned to a client company is considered to be an employee of the client
company for the purpose of that license, registratiom, or certificatiom,
but otherwise remains the shared employee of the licensee and client as
provided by Act 1143 of 2991 and this Rule and Regulation.

SECTICON Z20. PROPRIETARY INFORMATION

Under the terms of Section 3 of Act 1143 of 1991 employee leasing
firms and employee leasing firm groups are required to file with the
Commissioner certain documents, including but not necessarily limited to
client 1lists, the disclosure of which would give advantage to
competitors. The Commissioner shall not consider such “proprietary”
material to be subject to mandatory disclosure under the Freedom of
Information Act [Ark. Code Ann. §§ 25-19-101 et seq., particularly Ark.
Code Ann. § 25-18-105(b)(9)(A)], but if the Commissioner be challenged as

14
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to the confidentiality or disclesure of any such records and if litigation
or any other proceedings be instituted to compel disclosure, the totazl
expense of such proceedings shall be borne by the employee leasing form or
employee leasing firm group whose "proprietary" material is being sought.
The Commissioner shall give notice in writing to any employee leasing firm
or employee leasing firm group whose client lists or other material which
the Commissioner deems to be "proprietary" are being sought under the
terms of Ark. Code Ann. § 25-19-101 et seq.

SECTION 21. INTERPRETATION
This Rule and Regulation is en pari materia with and shall be

construed in accordance with Acts 652, %01 and 1155 of 1993, Acts 561 and
1143 of 1991, Rule and Regulation 54, and Rule and Regulation 57.

SECTION 22, SEVERABILITY

If any provision of this Rule and Regulation, or the epplication
thereof to any person or circumstance, is held invalid, such invalidity
shall mnot affect other provisions or applications of this Rule and
Regulation which can be pgiven effect without the invalid provision or
application, and to that end the provisions of this Rule and Regulation
are severable.

LEE DOUGLASS

INSURANCE COMHISSIONER

A~ 28 -7 5%

DATE
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SECTION 1. AUTHORITY b

This Rule and Regulation is promulgated and adopted by the Insurance
Commissioner for the State of Arkansas ("Commissioner") pursuant to the
authority vested in the Commissicner by Section 3 of Act 1143 of 1991,
codified as Arkansas Code Annotated §§ 23-92-301, et seq., by Acts 652 and
1155 of 1993, by Section 47 of Act 901 of 1993, amending Arkansas Code
Annotated §§ 23-63-309, and by Arkansas Code Annotated §§ 23-61-108 and

25-15-201, et seq.
SECTION 2. PURPQOSE

The purpose of this Rule and Regulation is to establish procedures
for licensing of employee leasing firms and employee leasing firm groups
anéd to establish minimum standards which employee leasing firms and
employee leasing firm groups must meet in conducting business in this

State.
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SECTION 3. EFFECTIVE DATE: EMERGENCY

Pursuant to the Comissioner's authority under Ark. Code Ann.
§23-61-108, §§25-15-201, et seq., as zmended by Act 1106 of 1993, Act 652
of 1993, Act 901 of 1993, and other applicable laws and rules, the
effective date of this Rule and Regulation is December 29, 1983, upon
filing with the Arkansas Secretary of State and the Arkansas State
Library.

SECTION 4. DEFINITIONS

A, "Commissioner” shall mean the Insurance Commissioner for the
State of Arkansas.

B. "Person” shall mean an individual, an association, a company, a
firm, a partnership or a corporation.

c. "Client" shall mean a person who obtains all or part of its work
force or human labor or services from another person through an employee

leasing arrangement.

D. "Employee Leasing Firm" shall mean any person engaged in
providing services of employees pursuant to one or more employee leasing
arrangements.

E. "Employee Leasing Firm Group" shall mean at least two (2), but
no more than five (5) corporate employee leasing firms each of which are
majority owned by the same controlling person, or ultimate parent.

F. "Controlling Person” shall mean:

1) An officer or director of a corporation seeking to offer
employee leasing services, a shareholder holding ten (10)
percent or more of the voting stock of a corporation
seeking to offer employee leasing services, or a partner of
8 partnership seeking to offer employee leasing services;
or

2) An individual who possesses, directly or indirectly, the
power to direct or cause the direction of the management or
policies of a company seeking to offer employee leasing
services through the ownership of voting securities, by
contract or otherwise.

G. "Employee Leasing Arraagement" shall mean an arrangement or
agreement, under written contract or otherwise, whereby:

1) an employee leasing firm assigns or purports to assign
human beings, or the labor or services of human beings, to
clients, for whom the human beings either do perform or are
expected to perform such laber or services;

2) the arrangement is intended to be, or is, on-going rather
than temporary in nature; and

3) common law employment rights and responsibilities relative
to the "assigned" human being, including the employer's
right of direction and control of the "employee" as to the
method and manner of doing the work, are shared by the
employee leasing firm and the client.

Although it is not always necessarily true, it is generally true that in
an "employee leasing arrangement” the initial source of the vorkforce that
is to be leased or assigned to the "client" is the existing workforce of
the client.
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The term "employee leasing arrangement" is to be liberally construed
§0 as to include any and all of such arrangements meeting the criteria
hereinabove set forth, by whatever term known, by which the right to
utilize the labor or services of human beings in a productive capacity is
assigned or transferred from one person or entity to another. The
employer's right of direction and control of the "employee" is deemed to
be "shared" by the employee leasing firm and the client vhenever: (i) the
arrangement, agreement or contract between the client and the employee
leasing firm expressly so states; or (ii) a substantive analysis of the
client's manufacturing, service or business process reveals that, in fact,
the client, or someone acting on his behalf and in his interest, exercises
some degree of control over the "employees® as to the method and manmer aof
the work performed.

H. "Temporary Employee® shall mean a person employed either through
another person or directly by an employer to support or supplement the
existing work force in special situations such as employee absences, and
temporary skill shortages, seasonal vorkloads, and special assignments “and
Projects with the expectation that the person's position will be
terminated upon the completion of the task or function. Again, although
it is not always true, it is generally true that the initial source of the
workforce leased or assigned to a client to fill a "temporary" position is
the temporary leasing agency or company and not the client. 4 particular
relationship between a leasing entity, the worker providing the services,
and the client employer will be deemed to be "temporary" when the position
or job (not necessarily the worker or series of workers) is genuinely
anticipated to exist only so long as the special situation or project
continues, The relationship between these entities or persons shall not
be considered "temporary" when the position or job is a regular, ongoing
part of the employer's regular manufacturing or service process --
regardless of hov many different workers may be supplied by a third party
over time to f£ill that job or position. Contracting for services to be
performed by temporary employees shall not bhe considered the making of
employee leasing arrangements. In administering this Rule and Regulation
there shall be a rebuttable presomption that when: (i) the putative
temporary employment has continued beyond the "special situation® which
served as its genesis or reason for being; or (ii) the majority of the
vorkers or employees providing services to a particular client during the
course of any calendar year at any particular work site or job site are,
in fact, provided to the employer by a third Party or parties and are not
considered or treated as regular full time "employees" by the client, such
are not "temporary" employment relationships, but, rather, are "employee
leasing arrangements."

I. "Independent Contractor” shall mean a person who, exercising an
independent employment or engaging in an independent business enterprise,
contracts with another person to do = piece of work according to the
person's own methods, and without being subject to the other person’s
control, except as to the result of the vork., Contracting for services to
be performed by independent contractors shall not be considered the making
of employee leasing arrangements.
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SECTION 5. EXEMPTIONS

This Rule and Regulation shall not apply to a lahor organization or
to any political subdivision of this State or the United States or to any
programs or agencies thereof. Further, this Rule and Regulation shall not
apply to "temporary® employment relationships as herein defined, nor to
contracts between employers and "independent contractors" as hereinabove
defined.

SECTICN 6. LICENSE REQUIRED

Any person who shall engage in the business of or act as:an employee
leasing firm or employee leasing firm group without Ffirst procuring a
license, or who otherwise violates the provisions of Section 3 of Act 1143
of 1591 or of this Rule and Regulation may be penalized as provided in
Section 16 of this Rule and Regulation.

SECTION 7. APPLICATION FOR INITIAL LICENSE
Every applicant for an initial employee leasing firm or employee
leasing firm group license shall file with the Commissioner a completed

application on a form prescribed and furnished by the Commissioner
A. RESIDENT EMPLOYEE LEASTING FIRMS. Applicants for license as a
resident employee leasing firm shall meet the following minimum standards:

1) If an individual, the applicant shall be a resident of this
State and shall have reached the age of majority.

2) If a partnership, the applicant shall state the names and
home addresses of all partners and indicate whether each
partner is a general or a limited partner. The applicant
shall include a copy of the Partnership Agreement, or an
affidavit signed by all partners to the effect that no
written partnership agreement exists. If a limited
partnership, the partnership must also produce and file a
certified copy of its "Certificate of Limited Partnership"
obtained through the procedure at Ark. Code §4-43-201, et
seq.

3} If & corporation, the applicant shall state the names and
home addresses of all officers, directors, and of the legal
or eguitable owners of ten percent (10Z) or more of any
class of the stock of the corporation. The applicant shall
include a certified copy of its Articles of Incorporation
filed with the Secretary of State and proof that its most
recent annual corporate franchise tax has been paid to the
Secretary of State.

&) The applicant shall state the address of its principal
place of business in this State and the address(es) of any
other office(s) within this State through which the
applicant intends to conduct business as an employee
leasing firm.

3) The applicant shall include a current list of clients with
whom the applicant has, “if - any, employee leasing
arrangements.
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6) The applicant shall provide such other information which
the Commissioner deems necessary to show that the applicant
or the contrelling persons thereof is/are of good moral
character, business integrity and financial responsibility.

B. NON-RESIDENT EWMPLOYEE LEASING FIRMS. The Commissioner may
license as a non-resident employee leasing firm an individual, partnership
or corporation which is domiciled in another state but which, nonetheless,
maintains or plans to maintain a T"substantial presence® within this
State. All of such non-resident applicants must othervise he qualified
under Section 3 of Act 1143 of 1997 and this Rule and Regulation. An
employee leasing firm shall be deemed to have a "substantial presence”
vithin this State so as to require licensure if: (i) it maintains any
office or business location vithin this State; (ii) it undertakes any
marketing efforts in thisg State, or (iii) it has one hundred (100) or more
"employees" who are domiciled within this State.

Each non-resident employee leasing firm applying for licensure shall
file an appointment, on a form provided, of the Commissioner and his
successors in office as its attorney to receive service of legal process
issued against it in this State.

If any non-resident employee leasing firm has a substantial presence
within this State but has not complied with the requirements of Section 3
of Act 1143 of 1991 and this Rule and Regulation, the penalty provisions
of Section 16 hereof shall gpply and may be enforced by the Commissioner.

C. "RESTRICTED" LICENSURE AND LICENSES BY RECIPROCITY.

1} Restricted lLicense. Any non-resident  employee leasing firm
or employee leasing firm group which has any presence within this State
not rising to the level of *substantial presence" as hereinabove set forth
shall, nometheless, apply for a "Restricted License"; provided, howvever,
that if such non-resident employee leasing firm or employee leasing group
is licensed as a resident or domestic leasing firm or group under the laws
of another state, if such laws of such other state are, in the reasonable
opinion of the Commissioner, deemed substantially similar to the laws of
this 5State with respect to costs and, also, the determinzation of
"substantial presence," such applicant shall be subject to each of the
requirements of Section 3 of Act 1143 of 1991 and this Rule and Regulation
except for the financial assurances required by: (i) Section 8 of this
Rule and Regulation, and {ii) Ark. Code Anm. § 23-92-307 as enacted by
Section 3 of Act 1143 of 1991.

2} Reciprocal Licenses. Any employee leasing firm licensed as
a resident employee leasing firm or employee leasing firm group under the
laws of another Stats shall, if such laws be deemed by the Commissiocner to
be substantially similar to those of this State and if under the lzws of
the State of the firm's state of resident licensure a similar privilege is
granted to such firms whose resident licensure is within this State, be
entitled to the issuance of =z "Non-Resident Reciprocal Licenge® upon
completing application and appointment of the Commissioner as agent for
service of process issved within this State. Such firms shall be subject
to all of the provisions of Sectioa 3 of Act 1143 of 1991 and this Rule
and Regulation.

D. EMPLOYEE LEASTING FIRM GROUPS. The Commissioner may, 4in his
reasonable discretion, issue a single resident or non-resident license to
any employee leasing firm group comprised of at least two but not more
than five employee leasing firms-that are corporations if each of same is

5
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ovned and controlled by the same ultimate controlling person. An employee
leasing BTOUP may, on behalf of each of jtg members, satisfy the reporting
and financiagl dssurance requirements of Section 3 of Act 1143 of 19971 on a
consolidated basis. The ultimate controlling person shall complete the
application and shall include a Copy of the Articles of Incorporation for
gach employee leasing firp within the Broup.  Further, the informzation
required ip Subdivisgiop (A)(2) and (A)Y(3) of thisg Section shall be
included as tq the controlling person if such is g pPartnership or
Corpeoration. The applicant shall also include g guarantee, on a forp
approved by the Commissioner, executed by each employea leasing firp
within the group guaranteeing payment of all financial obligations with
Tespect to wages, employment taxes and employee benefits of each other

hereof. Multiple or "duplicate® ctopies of the license may be made

_available to the individual corporate employee leasing firms for a
reasonable administrative charge to be set by the Commissioner,

E. Notice of Licensure, Upon the issuance Or renewsl of any
employee leasing firp or employee leasing Eroup license, the Commissioner
shall immediately notify:

1) The licensee;
2) The Employment Security Department of the State of
Arkansas;
3) The Arkansas Workers Compensation Commission;
4) The Plan Administrator or Plan Administrators of the
WVorkers Compensation Insurance Plan; and
3) The Secretary of State for the State of Arkansas.
SECTION 9. FINANCIAL ASSURANCES
A, In addition to the requirements of Section 7 of thig Rule and
Regulation, Bvery applicant for licensure as a resident or non-resident

employee leasing firpg or employee leasing firp Eroup (other than for
"restrictedr licensure ag set out above) shall, ag & condition of
eligibility for such license, bProvide financial assurances under one or
More of the methods get out herej
1) The applicant May post a surety hond issued by an unaffiliated
torporate surety authorized tp dg business in thig State in an amount not
less thap Fifty Thousand Dollars (SSO,DDO), the terms and conditions of
which shall be approved by the Commissioner. The bond shali:
a) be conditioned that the licensee, ang ally person as apn
agent of the licensee, will pot violate the Drovisions of
Section 3 gf Act 1143 of 1991, of this Rule and Regulation,
0f any orders lavfully issued by the Commissioner or fail
to pay any wages due upder any contract made by the
licensee in the conduct of its business under its License;
and
h) Secure the performance of the licensea's responsibility to
its leased employees for payment of wages,
2} In lieu of posting a Surety bond, the applicant may deposit ecash
Or an irrevaocable letter of credit (in &  forp approved by the
Commissioner) from =z National Banking Associztion not affiliated with

6
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applicant ang approved by the Commissioner inp the sum of Fifty Thousand
Dollarg ($50,000); further, the applicant may make deposit of Securitiesg
vith a market value ag determined by the Commissioner of hot less thap
Fifty thousand Dollars ($50,000) and make additional depositgs gof
securities ag may be reguired tp maintain such market value. The
applicant shall assign said securities to the Commissioner op a form
appraved by the Commissioner and execute such other documents ip
tonnection with the deposit as the Commissioner shall prescribe,

a) The audited financia]l statement shall he Brepared as of 3
date within six  (6) months  prigr +tgq the date of
application.

b) The audited financial statement shal}l show a true minimum
net worth for the applicant, subjeet tq toncurrence by tha
Commissioner. of not lesg than One Hundred Thousand Dollars
($100,000}.

¢}  During the term of its license, the licensee shaiz continue
to file " with the Commissioner ap interinm financial
Statement gp gz calendar semi-annual basis, prepared by a

(3) months Prior to the eng of the filing period. These
interip financial statementsg (vhich need not he auditad)
shall show a true minimum net vorth as set ont above and
shall be received by the Commissioner vithin fifteep (15)
days of the end of the semi-annuail period,

B. In addition to the Tequirements of Section 7 of this Rule ang

of eligibility file Or deposit with the Commissioner such “substantially
similar® financial assurances asg required by the applicant's state of
domicile, 71f Such financial assurances include the filing of a financial
statement and if the applicant has chosen to comply in that fashion, such

publicg accountant.
1) The financial statement shalil be Prepared as of a date
within six (6) months prior tq the date of the application.
2) The finaneial Etatement shali show a trye minimum net worth

laws of the applicant's statre of domicile,

3 During the terp of its license, the licensee shal] continue
to file with the Commissioner audited financial statements
Ol an annual basis apg vith its annpual application for
renewzal, prepared as of g date withip six () months prior
to the end of the filing period.

C. Any licensee providing any type of financial assurance as ggpt
forth in Subsections (A) or (B) ebove whg fails tg maintain the finanecial
assurance in the Prescribed amount ang with the degree of fiscal integrity
and reliability reasonably satisfactory to the Commissiocner shall not bhe
Teneved, -or in the alternative, if the deficiencies become known to the

7



3] = VL IS ]

o~

10

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
a0
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45

46
47
48

49

Commissioner during the term of the license, the licensee shall, within
thirty (30) days of receipt of notice, provide financial assurances as set
out in Subsection (A) of this Section, or be subject to the penalties set
out in Sections 9({C) and 16 of this Rule and Regulation.

SECTION 9 ACTION AGAINST BOND OR SECURITIES

A. If any person shall be aggrieved by the misconduct of any
licensee, that person may maintain an action in his own name upon the bond
of the licensee (if there be one) in any court of competent jurisdiction
or in the Circuit Court of Pulaski County, Arkansas. Such an action shall
not be exclusive of any other remedy available to the aggrieved person.
Alternatively, the Commissioner may maintain such an action in the name of
the State for the benefit of the aggrieved person.

1) The aggrieved person may assign the claim, and the assignee
shall be entitled to any remedies available <to the
aggrieved person.

T 2) An assigned claim may be enforced in the name of the
assignee,

B. If any personm obtains an unsuperseded judgment in its favor
against a licensee maintaining a deposit of securities, cash, or cash
equivalent, and the licensee does not promptly pay the judgment, the
Commissioner shall upon receipt of a certified copy of the final judgment:

1) Notify the licensee by certified mail to pay the judgment
within thirty (30) days of receipt of the notice; and

2) pay from the cash deposit or draw upon a letter of credit
or sell at public or private sale an amount of securities
sufficient to pay the judgment, if the judgment is not paid
by the licensee within the thirty (30} day period.

C. 4 licensee shall have thirty (30) days after receiving notice of
cancellation of its bond or notice that the cash, letter of credit or
securities have been drawn upon, to replace or supplement its bond, cash,
letter of credit or sold securities. Failure of the licensee to so
replace shall result in summary suspension of its license, which
suspension shall continue wuntil replacement of the bond or sold
gecurities. A licensee so suspended tchall not carry on the business of an
employee leasing firm while suspended.

D. When any licensee, regardless of the form of Financial Assurance
provided, does not promptly pay an unsuperseded judgment against it, the
Commissioner shall provide to the licensee, a notice in writing requiring
that the licensee, within thirty (30) days of receipt of notice, shall
either pay the judgment im full or post supersedeas satisfactory to the
Court issuing the judgment. Failure of the licensee to pay or post shall
result in summary suspension of its license, vwhich suspension shall
continue until the judgment is reversed, superseded or paid. A licensee
so suspended shall not carry on the business of an employee leasing firm
while suspended.

SECTION 10. REJECTION OF APPLICATION FOR LICENSE
A. The Commissioner, or his authorized representative, shall reject
an application for licemse:
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1) where the application is pot fully completed, Properly
éxecuted or is otherwige deficient on its face;

2) vhere documents required to supplement the application are
not included in the application packet;

33 vhere any fee required by Section 12 is not submitted or is

4) vhere the applicant has had ap employee leasing firm or

3) where the applicant, qr 2y  person named in the
application, has made & material misrepresentation ig the
application; or

6) upon finding that any person named in the application, any
controlling Person, or any person -in a management or
policy~making position with any applicant, is not of good
moral character, business integrity or financial
responsibility, or that there is good and sufficient reason
within the meaning and purpose of this Rule and Regulation
or "of ‘Section 3 of Act 1143 of 19581 to reject the

application,
B. The Commissioner or his authorized representative sghall furnish
the applicant with a written statement of the reason(s) for rejecting or

Annotated §§23-61-301, et. seq.
SECTION 11, RENEVAL OF LICENSE

A, Any license issued hereunder shall remain in force, unless
revoked, for one (1) year from the date of issue of license.

B. At least thirty (30) days prior to the expiration of its
license, the licensee shall submit anp application for renewval of license
on a form and with such Supplemental material a5 may be prescribed by the
Commissioner. Late renewal applicationsg may possibly not he processed
Prior to the expiration of the licensee's current license, thereby
resulting in z tige period of unlicensad activity. Those engaged in such
unlicensed activity shall pe subject to the Penalties set out in Section
16 of this Rule and Regulation,

C. An application for teneval of license shall be rejected by the
Commissioner, or his authorized representative, upon any ground set gut in
Subsectien (A} of Section 10. The rejected applicant shall have the
Procedures of Subsection (B) of Section 10 available tg reviey the
rejection.

SECTION 17z. FEES AND LICENSES
A, The nonrefundable fees for initial and renewal licenses of
resident, nonresident, and reciprocal employee leasing firms or employee

leasing firny Broups shall be Fiye Hundred Dollars (8500
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B. The nonrefundabie fee for initial and renewal licenses of
restricted non-resident employee leasing firms or employee leasing Eroups
shall pe Fifty Dollars {550).

c. Duplicate copies of employee leasing firm or Broup licenses
shall be Ten Dollars (510).

SECTION 13. SUSPENSION OR REVOCATION oF LICENSE
A, In addition to imposition of the penalties set pgut ip Section 16
of this Rule and Regulation, the Commissioner may suspend for up to twelve

(12) months, or may revoke or refuse te renew any license issueg
hereunder, if, after notice to the licensee of the charges against it and
after hearing the Commissioner finds any one or more of the following
Causes exist:
l)_"Any tause for which issuance of the license could have been
 refused had it then existed and peep known to the
Commissioner;
2) Vielation of or noncompliance with eny applicable provision
of Section 3 of Act 1143 qof 1991, such provisions of titles
11 and 23 of the Arkansas Code which may bpe applicable, or
of this Rule ang Regulation or of any order of thea
Commissioner;
3) Obtaining or attempting to -obtain any license through
misrepresentation or fraud;
4) Conviction of the licensee, a controlling Person, or any
Person with materia] management and policy~making authority
with the licensee, of 2 felony;
5) If in the conduct of business under the license, the
licensee violates the provisions of Section 14 ar Section
15 of this Rule and Regulation; or
6) Failure tg provide a complete and truthful written response
to a written inquiry from the Commissioner or his
authorized Teépresentative within thirty (30) days after
receipt of the inguiry.

Corporation,
C. Upon suspension or revocation of license, the Commissioner shall
immediately notify:

1) The licensee, by maiil addressed tp the licenses at its
address Iast of record with the Commissioner, vho may
appeal the decision of the Commissioner, which appeal shall
proceed as provided ip Arkansas Code Annotated § 23-81-307;

2) Each client of the licensee, either by mail or by
publication of notice in g Nevspaper with state-wide
circulation;

3) The Employment Security Department — of the State of
Arkansas;

10



13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48
49
50

51

4y The Office of the Attorney General of the State of
Arkansas;
5 The Arkansas Workers:! Compensation Commission; ang

D. The Commissioner shall not apain issue any license provided for
in this Rule and Regulation to gny employee leasing firm or employee

one year. The Commissioner may upon conducting a reinstatement hearing at
the request of the former licensee, reinstate the license only if the
cause of the revocation has been corrected to the reasonable satisfaction
of the Commissioner,

SECTION 14. DECEPTIVE PRACTICES; PROHIBITED ACTS

A, Making, issuing, circulating, or causing to be made, issued or
circulated, any estimate, illustration, cirecular, Statement, sales
Presentation, omission, or comparison which misrepresents the henefits,
advantages, conditions, or terms of any employee leasing arrangement; or
the licensing status of the firm or group under this Rule and Regulation;

B, Making, Publishing, disseminating, circulating, or Placing
before the public or causing, directly or indirectly, to be made,
bublished, disseminated, Circulated, or placed before the public in &
NEevspaper, magazine, or other publication or in the form of = notice,
circular, pamphlet, letter, or Poster or over any radio or television
station or in any other way an advertisement, announcement, or stztement
containing any assertion, representation, or Statement with respect to the
business of employee leasing or with respect to any person in the conduct
of its employee leasing business which is untrue, deceptive, or
misleading;

C. Malking, publishing, disseminating, or circulating, directly or
indirectly, or aiding, abetting, or encouraging the making, publishing,
disseminating, Or circulating of any oral or written statement or of any
pamphlet, circular, article, or literature which is false or maliciously
critical of or derogatory to the financial condition of any person and
which is calculated te injure that persomn;

D. Entering into any agreement to commit ar, by an concerted
action, committing any act of boycott, coercion, or intimidation resulting
in or tending to result in unreasonable Testraint of, or monopoly in, the
business of employee leasing;

E. Filing with 8ny supervisory or ather public official or making,
publishing, disseminating, tirculating, or delivering to any person, or
Placing before the public or causing, directly or indirectly, to be made,
published, disseminated, circulated, delivered to any person, or placed
before the public any false statement of financial condition of & person
with intent to deceive;

F, Knowingly making any false Bntry of & material fact ip any book,
report, or statement of anly person or knowingly omitting to make z true
entry of any material fact pertaining to the business of the person in any

11
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G. Engaging in any aci or omission which discriminates against any
Person on the basis of race, color, sex, age, religion, or nationagl
origin;

H. Fermitting to be used or using, permitting to be filed or filing

any name, trade nane, fictitious name, or business identity which is the
same as, similar to, or may be confused with the name, trade name,
fictitious name, or business identity of an existing licensee, any
Bovernmental agency, or any nonprofit organization:

I. Using or permitting to be used in the marketing soliciting,
selling, negotiating, or tontracting of employee leasing arrangements the
fact that any person has made financial assurances hereunder:

Commissioner, by the Vorkers Compensation Commission, by any vworkers
Compensation insurer or by amy workers compensation plan administrator of:
(i) the identity and busimess location(s) of the client; (ii) the
appropriate risk classification of the client company's business and the
workplace exposure of the "shared” employees; (1ii) that client's actual
experience modifier; or (iv) the client's actual payroll for the leased or
shared employees.

K. Entering into or maintaining any employee leasing arrangement by
which fever than all of the employees performing labor or services for the
client are, in fact, leased to the client, as required by the mandate of
Ark. Code §11-9-408(c), as ezmended by Act 796 of 1993, that there be no
split coverages. This Provision is not intended to prohibit issuance to
clients of employee leasing firms or employee leasing firm groups of
Séparate "if any" policies of vorkers compensation insurance designed to

L. Any other practice not specifically defined herein which the

Commissioner, after notice and hearing, determines to be a deceptive
practica.
SECTION 15, RESPONSTIBILITIES OF LICENSEES

A, A licensed employee leasing firm or employee leasing firm group

shall be deemed an employer of its leased employees and shall at a minimum
perform the following employer responsibilities: ‘

1) Pay wages and collect, report and pay employment taxes from
its own accounts;

2) Pay unemployment taxes as required by Arkansas and Federal
law;

3) Ensure that a11 of its leased employees are covered by
wvorkers' compensation insurance through a policy or plan
maintained by the employee leasing firm, employee leasing
firm group or the client; that each client be properly and
completely identified to the insurer and noted on the
policy of insurance, or bhe tendered its owp policy of
insurance, and that all rules and filings of the insurer ar
of the Workers Compensation Insurance Plan be followed so
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4)

5)

6)

If approved as a self-insurer by the Workers Compensation
Commission under the terms of Ark. Code Ann. § 11-9-404%,
report all compensable injuries to the Arkansas Workers
Compensation Insurance Plan Administrator in such a manner
as to identify the “client" company for whom the injured
employee was performing the labor or services; if written
by either a wvoluntary writer of workers compensation
insurance or another workers compensation carrier under the
Workers Compensation Insurance Plan, all compensable
injuries shall be reported to the insurer and to the
Arkansas Workers Compensation Insurance Plan Administratoer
in the same manner; such reporting shall be done on a
regular, periodic basis as shall be required by the
procedures of the said Plan Administrator;

Be entitled with the client as joint employer to
exclusivity of remedy under workers' compensatien and
employers' liability provisions of a policy or plan that
either has secured; and

Sponsor and maintain employee benefit and welfare plans for
its leased employees.

B. A licensed employee leasing firm or employee leasing group shall
also perform the following general responsibilities as a licenses:

1)

2)

3)

4)

3)

6)

7)

SECTICN 16+

Inform every employee in writing of the nature of the
"shared" employment relationship with the licensee;

Submit to the Commissioner, within sixty (60) days of the
end of each calendar quarter, a certification by an
independent certified public accountant that for such
gquarter all applicable payroll taxes have been paid on a
timely basis;

Submit to the Commissioner, within thirty (30) days of the
end of each calendar year, a complete list of the names and
addresses of the licensee's clients;

Maintain and make available for the Commissiomer's or his
authorized representative's inspection any and all records
concerning the licensee's conduct of business under its
license, which records shall be maintained for a period of
three (3) years after termination of the employment
relationship or employee leasing arrangement;

Notify the Commissioner in writing of a change, addition or
termination of a place of business or business address
within ten (10) days of such;

Notify the Commissioner in writing within twenty (20) days
of any changes among partners, directors, officers,
members, controlling persons, or any other individuals
designated in the license, or a change or movement of ten
percent (10Z)} or more in ownership; and

Within thirty (30) days of the addition or termination of =z
client, provide in writing to its workers' compensation
insurance carrier, the Commissioner, the Arkansas Workers'
Compensation Commission, and the Arkansas Employment
Security Division, the name and address of such clients.

PENALTIES

13
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OT any provisions of Sectipp 3 of Act 1143 of 1997 shall, after notice and
hearing, be liable for a civil penalty of not lesgsg than Two Hundred Fifty
Dollars {$250) nor more than Five Thousand Dollarsg (55,000) for each
violation, with each day of non-compliance Constituting a separate
violation.

B. The Commissioner shall have the pPower to bring an action in the
Chancery Court of Pulaski County to enjoin or restrain any person from
engaging in the business of or action as an employee leasing firm or
employee leasing firm group who has not brocured a license or wvho is
otherwvise in violation of Section 3 of Act 1143 of 1903 or this Rule and

Regulation,
SECTION 17. POSTING OF LICENSES

Each license issued under this Rule and Regulation must be posted in
& conspicuous place in the principal Place of business of the licensee in
this State. Each licensee shall display, in a place that is ip clear and
unobstructed public view, a notice Stating that the business operated at
the location ig licensed and regulated by the Commissioner and that any
questions or complaints should be directed to the Commissioner.

SECTION 18, LICENSE NoOT ABSIGNABLE

A licensee Bay not conduct businesgs under any name other than that
specified in the license, A license issued under this Rule and Regulation
is not assignable. A licensee may not conduct business under any
fictitious or assumed name without prior written authorization from the
Commissioner. a licensee may not conduct business under more than one

SECTION 19, EFFECT OF OTHER LAW

Act 1143 of 1991 apg this Rule and Regulation do not exempt a client
of a licensee, or 8ny assigned employee, frop any other license or
regulatory requirements imposed under local, state, or federal law. An
employee whp ig licensed, registered, or certified under lay and wvho is
assigned to a client company is considered to be an employee of the client
company for the purpcse of that license, registration, or certification,
but otherwise remains the shareqd employee of the licensee and client as

SECTION 20. PROPRIETARY INFORMATION
Under the terms of Section 3 of Act 1143 of 1991 employee leasing
firms and employee leasing firm grouns are required tg file with the

Commissioner certaip documents, including but not necessarily limited tg
client 1lists, the disclosure of which vould give advantage to
competitors. The Commissioner shall not consider such "pProprietary®
material to be subject to mandatory disclosure under the Freedom of
Information Act [Ark. Code Ann. §§ 25-19-101 et S8q., particularly Ark.
Code Ann. § 25—19—105{b){9J(A)], but if the Commissioner he cthallenged asg

14
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to the confidentiality or disclosure of any such records and if litigation
or any other proceedings be instituted to compel disclosure, the total
expense 0f such proceedings shall be borne by the employee leasing form or
employee leasing firm group whose "proprietary" material is being sought.
The Commissioner shall give notice in writing to any employee leasing firm
or employee leasing firm group whose client lists or other material which
the Commissioner deems to be "proprietary" are being sought under the
terms of Ark. Code Ann. § 25-19-101 et seq.

SECTION 21. INTERPRETATION
This Rule and Regulation 4is en pari materia with and shall be

construed in accordance with Acts 652, 901 and 1155 of 1993, Acts 561 and
1143 of 1891, Rule and Regulation 54, and Rule and Regulatiom 57.

SECTION 22. SEVERABILITY

If any provision of this Rule and Regulation, or the application
thereof to any person or circumstance, is held invalid, such invalidity
shall not affect other provisions or applications of this Rule and
Regulaticn which can be given effect without the invalid provision or
application, and to that end the provisions of this Rule and Regulatiom
are severable,
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