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CHAPTER ONE: GENERAL PROVISIONS

Reg.12.101 Purpose and Title

The purpose of Arkansas Pollution Control and Ecology
Commission Regulation Number 12 (Storage Tanks), which is referred
to herein as "Regulation" and which may be cited as "Department of
Environmental Quality Regulation 12 (Storage Tanks)," is to regulate
underground storage tank systems and certai abOveground storage
tank systems in order to protect the public h and the lands and
waters of the State of Arkansas.

Reg.12.102 Authority

ority of

d pursuant to the )
‘Petroleum

and the
).

This Regulation is promulga
Arkansas Code Annotated (A.C.A.) §8
Storage Tank Trust Fund Act (A.C.A. §

Reg.12.103 Definitio

"Person," and

(A7) Owner, "
"Release" found at

CFR 280.12 and 2

ulation, unless the context

of containers, wvessels, and enclosures
ground, including structures and
sonnected to them, whose capacity is
than one thousand three hundred twenty (1,320)

d not more than forty thousand (40,000) gallons
is used to contain or dispense motor fuels,
special fuels, or other refined petroleum
; Such term does not include mobile storage
tanks used to transport petroleum from one location to
another or those used in the production of petroleum or
natural gas.

(b) "Aboveground storage tank" shall not
include any such containers, vessels, or enclosures used
to contain or dispense refined petroleum substances
listed under 101(14) of the Comprehensive Environmental
Response, Compensation, and Liability Act of 1980 (42
USCS Section 9601 (14).



(2)  "Advisory Committee" means the Advisory
Committee on Petroleum Storage Tanks as established by
state law.

44)(3) "Certificate of URégistration" means a
certificate issued by the Department to an owner or operator who has
paid the applicable storage tank fees and registered his or her

storage tank(s) with the Department.

Combina n, " for purposes of implementation

of aboveground storage tanks only, means
cont enclosures located aboveground which are
joi d located in tandem.

"Commission, " unless indicated otherwise by
the the Arkansas Pollution Control & Ecology
Commission

-(6) “Compensatory damages” means all damages for
which an owner or operator may be 1liable including, without
limitation, bodily injury or property damage. This term does not
include punitive damages or the costs of litigation, which shall not
be limited to attorney or expert witness fees. This definition
shall apply to any pending third-party claim which has not been

reduced to judgment as of April 7, 2003.

+483-(7) "Corrective action" means those actions which

may be necessary to protect human health and the environment as a
result of an accidental release, sudden or nonsudden.



493 (8) "Department" means the Arkansas Department of
Environmental Quality.

4363 (9) "Director" means the Director of the Arkansas
Department of Environmental Quality.

++33-(10) "Operator," in addition to having the
meaning given in the definition found at 40 FR 280.12, means,
unless the context dictates otherwise, any pe ~ in control of, or
having responsibility for, the daily operation of an aboveground
storage tank system; provided, however, erator" as it is
used in Chapters Five and Six and Subse 104 (A) shall not
include such persons. k

4323 (11) "Owner"

underground storage
, 1984, or brought into
who owns an underground
the storage, use, or

(a) In the ca @ of
tank system in use on Novem
use after that date,

“101a of ownership primarily to
urity interest in the tank system; and

nless the context dictates otherwise, any
‘an aboveground storage tank; provided,

, "owner" as it is used in Chapters Five and
ubsection 12.104(2A) shall not include such

{12) "Person" means any individual; corporatiomn;
company; firm; partnershlp, association; trust; joint-stock company
or trust; venture; municipal, state, or federal government or
agency; or any other legal entity, however organized.

414} (13) "Release" means any spilling, leaking,
emitting, discharging, escaping, leaching or disposing from a
storage tank into the groundwater, surface water or subsurface
soils of the state.

415} (14) "Storage tank" means an aboveground storage



tank or underground storage tank as defined by this Regulation.

436+ (15) “Storage tank self-inspection audit” means
a checklist or form issued by the department addressing the
compliance status of a storage tank that the owner or operator
completes on an annual basis.

++7-(16) "Trust fund" means the Petroleum Storage
Tank Trust Fund created by the Petroleum Storage Tank Trust Fund
Act.

4383 (17) “Unknown petroleum St}

fdeemed to have‘
storage tank if

operator. An owner or operator i

existence of an unknown petroléum
surficial evidence of such tank in
£ill caps, or lines protruding from

Reg.12.104

(&)

except that
all references therein to
dered references to "Arkansas
ty, " and all references to
"Director" or "State

gidered references to the "Director of the
ironmental Quality," and all references to

. Protection Agency" or "EPA" shall be
. to the "Arkansas Department of Environmental
srences elsewhere in this Regulation to any of
tions shall constitute a reference to the
adopted; and provided that the effective date
of the provisions adopted herein by reference as provisions of this
Regulation shall be the date such provisions are specified as being
effective by the Commission in its rulemaking and the effective
date of the federal regulations adopted herein shall have no
bearing on the effective date of any provisions of this Regulation:

Code of Federal Regulations (CFR), Title 40

(1) 280.10 through 280.74



(2) 280.90 through 280.116

(3) 280.200 through 280.230
(B) The Commission shall conduct rulemaking as necessary to
incorporate into this Regulation any new or revised federal

regulations.

Reg.12.105 Records

(A) In addition to any other ds required to be
maintained under the Regulated Substance St rage Tanks program, the
Petroleum Storage Tank Trust Fund Act,  or : :Regulatlon all
owners or operators shall maintain, andd !
available for review and copying by t
times, any records which may ,
Department, the Commission, or®

'underground storage tank
shall grant the Departmen . records concerning the

storage of regulated substa:

on of lnderground Storage Tank

Reg.12.106

derground storage tank system
shall, wupon regque authorized representative of the
Department . ve to enter the property at all
reaso s 5 . inspect the facilities and equipment or to
¢ d sampling activities.

, rtment shall have the authority to enter upon the
property of any ner or operator of an aboveground storage tank to
obtain information, conduct surveys, or review records for the
purpose of determining compliance with the requirements of the
Petroleum Storage Tank Trust Fund Act, relating to aboveground
storage tanks priocr to approval of a claim for reimbursement from
the Petroleum Storage Tank Trust Fund.

Reg.12.108 Notice Requirements

(A) The Department must be given timely notice of any
release as required by 40 CFR 280, Subpart E.



(B) (1) The requirement for giving timely notice of a
release from an aboveground storage tank system shall be the same as
that for underground storage tank systems.

(2) An owner or operator is required to give notice
of a release from an aboveground storage tank system if the amount
of the release equals or exceeds existing reporting limits in any
other applicable federal or state statutes or regulations.

(C) (1) To ensure timely notice of a release or
suspected release from a storage tank systém is received by the
Department, an owner or operator must fol a verbal notice to
the Department with written notice of ~ se or suspected
release within three (3) business da he date of the
initial verbal notice.

(2) Written not
limited to, the following forms: R
mail, hand-written correspondence ot by another form as may be
provided by the department

all owners and

nd federal law,

of re Q ’ ed by Subsection 12.202(A), has not been
furnish on selling the regulated substance.

o person selling any regulated substance shall
deliver, or ¢ 0 be delivered, a regulated substance into any
storage tank fo hich he or she has not obtained current and proper
proof of registration, as provided by Subsection 12.202(a), from the
owner or operator.

(C) The provisions of this Regulation shall not apply to
aboveground storage tanks located on farms, the contents of which
are used for agricultural purposes and not held for resale.

10



Reg.12.202 Certificate of Registration

(A) Proper proof of registration shall be in the form of
a Certificate of Registration.

(B) Each year the Department shall issue or renew a
Certificate of Registration for each storage tank facility meeting
the following requirements:

(1) All storage tanks at th" facility must be

registered in accordance with this Regulatio

must be paid.

(C) A Certificate of R

Reg.12.203

(a)
shall be paid by the tank ow
each year or portio

( o the Department for
_ténk 15 in use.

shall be deemed "in use" until it
1se permanently closed in accordance with
/ this Regulation and the Department has
. “hange in status of the tank.

) ‘annual registration fees shall be allocated to
the Regulated ance Storage Tank Program Fund and the Department
of Arkansas State Police.

(E) If the annual registration fee required by this
Chapter is not paid within thirty (30) days of the billing date of
the applicable fee invoice from the Department, a late fee shall be
imposed in the amount of five dollars ($5) per storage tank.

(F) Nonpayment of any fee required by this Chapter shall

constitute grounds for legal action by the Department, and may
result in assessment of civil penalties as provided in Chapter

11




Eight.

(G) No fees required by this Chapter shall be refundable.

CHAPTER THREE: PETROLEUM STORAGE TANK TRUST FUND CORRECTIVE
ACTION REIMBURSEMENT PROCEDURES

Reg.12.301 Purpose

eligible owners or operators may obtain pe
costs of corrective action taken in re
from qualified petroleum storage.
establishes the procedures to be f
to receive such reimbursement fror

Chapter
lon required

Reg.12.302

operator of an underground
uired by 40 CFR 280.93 to
~ taking corrective action in

(A) (1) Every
petroleum storage tank syster
demonstrate financial.
response to acci
tank systems. ch may be used to partially satisfy
this requireme: 6| m Storage Tank Trust Fund.

, ‘operator choosing to use the
. partially satisfy the financial
ents described in 12.302(a) (1) must also
financial responsibility mechanism, as
or the first seven thousand five hundred

operators of certain aboveground petroleum

storage tank s ms may also qualify for and access the trust fund.

(C) The trust fund shall not be accessed for storage tank
systems storing substances for which payment of the environmental
assurance fee is not required.

(D) In order to be eligible for the trust fund, the owner
or operator musgt:

(1) Register each petroleum storage tank and pay

the annual storage tank fees required by this Regulation for each
tank until such time as the permanent closure requirements of this

12



Regulation are satisfied;

(2) Maintain financial responsibility in the amount
of seven thousand five hundred dollars ($7,500) per occurrence for
corrective action costs, by any one or combination of the following:
insurance, guaranty, surety bond, letter of credit, insurance pool
or any other mechanism allowed by 40 CFR 280; and

(3) For each petroleum storage tank for which trust
fund eligibility is sought, certify on forms .supplied by the
Department that he or she has completed and bmitted an annual
self-inspection audit form to the Departmen

Reg.12.303 Trust Fund Covera:

(A) In order fo
coverage by the trust fu
address an accidental releage,
must be met: '

- operator to obtain any
e action necessary to

e dié very of the release, the
ch of the requirements for trust

. ) The owner or operator must cooperate fully with
the Department in conducting corrective action to address the
release; and

(6) The owner or operator must have expended seven
thousand five hundred dollars ($7,500) in reasonable, allowable, and
necessary corrective action costs for the occurrence.

(B) Payment for corrective action may be denied if the

storage tank owner or operator submits an inaccurate storage tank
self-inspection audit form which results in a delay in the

13



corrective action of a release, and the delay contributes to an
adverse impact to the environment.

(C) Upon request by the Department, the owner or operator
shall submit proof of compliance with the requirements for trust
fund coverage.

Reg.12.304 Trust Fund Coverage for UnknowiizPetroleum Storage
Tanks

(A) Unknown petroleum storage
the requirements of Section 12.303
reimbursement for corrective action a

at have satisfied
5 eligible for
igs section if:

(1) The unknown pe
while removing, upgrading, or re
meeting the requirements of Secti . . or while performing
petroleum investigation or corrective a activities required by
federal or state laws, and:
requirements of Section 12
facility; or

right-of-way.

. reimbursement of an unknown
‘'will b onditioned on the payment of three
e dollars ($375) to the Department.

petroleum

guirements

partment must be given timely notice of any
L by 40 CFR 280, Subpart E.

: The requirement for giving timely notice of a
release from an aboveground storage tank system shall be the same as
that for underground storage tank systems.

(2) An owner or operator is required to give notice
of a release from an aboveground storage tank system if the amount
of the release equals or exceeds existing reporting limits in any
other applicable federal or state statutes or regulations.

(c) (1) To ensure timely notice of a release or
suspected release from a storage tank system is received by the

14



Department, an owner or operator must follow up a verbal notice to
the Department with written notice of the release or suspected
release within three (3) business days following the date of the
initial verbal notice.

(2) Written notice may be submitted in, but is not

limited to, the following forms: facsimile, electronic mail, U. S.
mail, hand-written correspondence or by another form as may be
provided by the department. -
(D) If the Department is not given the required timely

notice of a release, and the failure to report the release causes a
delay in the corrective action that contri \/ an adverse impact
to the environment, no reimbursement shall made under this
Chapter for the costs of corrective a in response to
the release. '

Reg.12.306 Amount of Reimbu

(A) The trust fum reimbursement to eligible
owners or operators of st
required to address acciden ele in“an amount not to exceed
one million four hundred ni w
($1,492,500) per oc

(B)
( of corrective

(87,500)

seven thousand five hundred dollars
ction costs incurred by the owner or
sidered a deductible and is not eligible for

shall be made m the trust fund until the deductible for the
occurrence has been expended by the owner or operator.

(2) No owner or operator may submit an application
for reimbursement for corrective action costs until he or she has
expended the deductible.

(3) Proof of payment of the deductible must be

provided to the Department prior to approval of reimbursement for
any corrective action costs.

15



(4) For purposes of meeting the deductible, proof of
payment shall consist of a receipt, a copy of a money order, or a
canceled check. An IOU, a discharge in bankruptcy, a conditional
payment, an installment payment, or a down payment shall not be
considered proof of payment.

(C) The only corrective action costs which shall be
credited toward the deductible are costs which are:

(1) Incurred in response to a rélease that has been
timely reported to the Department; and

(2) Found to be allowable, and

reasc
necessary.

Reg.12.308 Applying for Re
Costs

(A) In order to
action costs, an owner or

(B)
reimbursement
reimbursable
incurred.

a request for
in advance of the

' cal charges, equipment charges and other
categ = i identified by the Department. The
applicati o contain the following:

he name, address and telephone number of the
applicant;

(2) The name, address and telephone number of each
owner and operator of each storage tank and the facility owner, if
different from the applicant;

(3) The location of the facility at which the
corrective action was performed or is being performed, identified
with sufficient clarity and detail to enable a person unfamiliar
with the site to locate it;

(4) A legible copy of all invoices for which

16




reimbursement is requested, providing a description of the work
performed, where the work was performed, the dates the work was
performed, the unit costs, and the total amount paid;

(5) Evidence that the amounts shown on the invoices
for which reimbursement is requested have been paid in full by the
applicant. The evidence must be accompanied by a copy of any of the
following:

(a) Business receipts, cating all payments
received;
(b) Canceled checks

()

(d) An afff
performed the corrective
amounts which the applican
that person haveibeen paid

(6) Any other
reasonably require.

By a duly authorized representative or
the executive officer named in
1) (a), provided that the representative
nt is responsible for the overall operation
e facility that is the subject of the
cation; or

(c) By a person whom the board of directors
de51gnates by means of a corporate resolution;

(2) For a partnership, sole proprietorship or
individual, by a general partner, the proprietor, or individual,
respectively; or

(3) For a municipality, state, federal, or other

public agency, by either a principal, executive officer, or ranking
elected official.

17




(E) A person who signs an application for reimbursement
shall make the following certification:

I certify under penalty of law that this document and all
attachments were prepared under my direction or supervision in
accordance with a system designed to assure that qualified
personnel properly gather and evaluate the information
submitted. Based on my inquiry of the person or persons who
manage the system, or those persons direc responsible for
gathering the information, the information submitted is, to the
best of my knowledge and belief, true accurate and complete.

I also certify that the amounts fo reimbursement is
requested under this application have paid in full and
that I have the authority to sub ;
of

for interim payments,
ion is being conducted
rective action plan.

e applicant.
icant must update his or her application with
submitted to the Department before review of

ion will commence.

oses of Section 12.309, the following are the
ive action:

Completion of site stabilization activities;

"(2) Completion and submittal of a report for a
preliminary investigation;

(3) Implementation of a free product removal system;

(4) Completion and submittal of a report for a
secondary investigation and development of a corrective action plan;

(5) Implementation of a corrective action plan; and

18




(6) Provision of an alternate water supply.

(D) (1) Applications for payments for the implementation
of a phase may be submitted ninety (90) days following initiation of
work to dimplement the phase and at ninety (90)-day intervals
thereafter until completion of the authorized activities.

(2) Upon request, the Director may approve interim
payments at more frequent intervals.

(E) Interim payments may shall co
amount not to exceed ninety percent . (9
xpenditures—teo—date one million five °
($1,500,000) . The remaining ten perc
only upon final payment for corr
occurrence.

t of payment of an
_of reimbursable

Reg.12.310 Reimbursement Appl Review

(n) (1) Before

bstantive review of an
; action costs, the
release meets the
fund coverage for

Department shall determin
requirements of Section
corrective action

Any person aggrieved by the Department's
release is eligible for trust fund
i Yy request that the Advisory
eafter, the Director, review the

determination
coverage for

is not required to commence

subst i f an application until it has received a
complet form containing all of the information
required ~ 12.308. If, during the course of the
substanti evi e Department finds that additional information

e the application, the Department may require
that the info ion be provided before review of the application

may be completed:

(C) The Department and the Advisory Committee shall not
recommend, and the Director shall not approve, reimbursement of
corrective action costs unless they are reasonable, allowable, and
necessary.

(D) (1) After a reimbursement application is complete,

the Department shall make a written recommendation to the Advisory
Committee as to whether the applicant has met the trust Ffund

19




eligibility requirements and, if so, which of the costs specified in
the application are reasonable, allowable, and necessary.

(2) The Advisory Committee in its sole discretion
may allow supplemental information explaining the application to be
presented orally. It may establish a fair and reasonable limit on
time allowed for oral presentation.

sider, but is not
rtment pursuant to
on to the Director
fund eligibility

(3) The Advisory Committee may
bound by, the recommendation prepared by the
12.310(D) (1) . It shall make a written recomm
as to whether the applicant has met the
requirements and, if so, which of the costs
is requested are reasonable, allowable, : ry and should
therefore be paid.

(E) (1) The Director
by, the recommendations made
12.310(D) (1) and by the Advisory Com

111 consider, but
the Department )
suant to 12.310(D) (3).

has met the trust fund elig ir ts and, if so, which of
the costs for which reimb o i ted are reasonable,

Director is contrary to
the recommendatdion i &¢ Committee, the Director shall

ision of the Director may be appealed to

the Y or operator who considers himself or
herself j i s or her business, person or property by a
final dec director or his designee, may, within thirty
(30 ate of the final decision of the director or

his designe the decision to the Commission.

Reg.12.311 Reasonable Costs

(A) "Reasonable costg" means costs or a range of costs
commensurate with the level of corrective action necessary to assess
or remediate (or both)} the petroleum storage tank system release,
based on an evaluation of typical costs expected for the particular
corrective action under review, with respect to the necessary or
required scope and complexity of the action.

20



(B) Hourly charges for eguipment may be established in
the cost proposal submitted for each major phase of work. Hourly
rates must be competitive with similar charges by other contractors
and may be rejected if they are determined to represent unreasonable
costs.

(C) No cost is reasonable unless it is also an allowable
cost pursuant to this Chapter.

Reg.12.312 Allowable Costs

(B) (1) (a) Allowable cost
approved by the Depart
performance of correct:

performance of th
otherwise prohilb
however,

; ‘tion or by other law; provided,
repairing damages resulting from
or other wrongful action shall not be

. ‘ irtment is not given timely notice of a
release‘ i : Section 12.305, no reimbursement shall be

reimbursement shall be made under this Chapter only
for costs incurred for corrective action which is approved by the
Department.

(F) The determination as to which costs are allowable
will be made on a case-by-case basis. However, costs for the
following types of activities or items will generally be considered
reimbursable:

(1) Site investigation, testing and monitoring
necessary for the preparation of an approved corrective action plan;

21



(2) Preparation of an approved corrective action
plan;

(3) Recovery and disposal of contaminated soils;
(4) Cleanup and disposal of contaminated soils;

(5) Installation and operation of monitoring wells;

(6) Analysis of soils and wate

(7) Removal of leaking st
the Department as necessary to the corre

(8) Provision of an rnate wate prply;

of aminated

(9) Treatment

groundwater;

bailers and sample
fic site; and

(10) Equi
containers, which can be ch

(11) Travel
action and which pr

entity 1 3
five per ce
least-cost

! ive for the required corrective action, as
determined by

Department’s review of reasonable costs;

(4) Rental of temporary petroleum storage tanks not
necessary for corrective action;

(5) (a) Rental of real estate or buildings owned
in part or in total by the responsible party or by any
entity in which the responsible party has an ownership
interest of five per cent (5%) or more unless such rental
is the least-cost alternative for the required corrective
action, as determined by the Department;

22



{(b) Rental of real estate or buildings in
which the responsible party, or any entity in which the
responsible party has an ownership interest of five per
cent (5%) or more, has a leasehold interest for any
reason other than to facilitate the corrective action;

(6) The value of lost trees, shrubs, grass or signs
on the owner's or operator's property, or other fixtures,
appurtenances or personal property; -

(7) The value of lost pe fleum or petroleum

products;

énalysis rformed by a

(8) The cost of sam
> Department

laboratory which is not certified b

ges for travel time and mileage
ch costs are billed in
ts rather than allocated
charges based on actual
rojects charged to the
-nt) ;

(9) Duplicative ¢
for any trip to multiple job sites
total to multiple corrective action p
between the separate projegt

el time and mileage
economically so that
he projects, if possible;

on taken in violation of state

e costs of equipment purchases; provided,
routinely required supplies which are
r equipment which must be installed at a
ive action plan, are allowable. Equipment
ot be charged to a specific site includes, but is not

(a) Drilling rigs;
(b) Earth-moving equipment;

(c) Tools of the trade, such as hand tools,
safety or traffic control equipment, personal protective
equipment, surveying equipment, etc.

(d) Field analytical and measuring devices,
such as groundwater sampling pumps, photoionization
detectors, organic vapor meters, infrared analyzers,
portable gas chromatographs, dataloggers, soil gas

23



probes, etc.

(H) (1) No reimbursement shall be made pursuant to this
Chapter for any item for which payment is made under a third-party
claim for the same occurrence pursuant to Chapter Four.

(2) No third-party claim reimbursement shall be made
pursuant to Chapter Four for any item which is included in an
approved corrective action plan and is reimbursable under this
Chapter. ‘

Reg.12.313 Necessary Costs

mined by the
corrective acti ; shall be

Only costs which are necess
Department, for conducting appro
reimbursable under this Chapter. *

Reg.12.314 Records

(A) Any owner or
shall maintain the following zeco
available to the Depa ‘

($7,500) per occurrence; and
rds as may reasonably be required

“Committee in the performance of

/Rs necessary to demonstrate that the trust
irements of Section 12.302 have been fulfilled

: Closure requirements of this Regulation, if
applicable, are gatisfied;

(2) Responsibility for meeting the financial
assurance requirements of this Regulation is legally transferred; or

(3) The owner or operator is otherwise instructed
in writing by the Department.

() For auditing purposes, all records necessary to

demonstrate that the trust fund coverage requirements of Section
12.303 have been fulfilled shall be retained by the owner or

24



operator for a minimum of three (3) years from the date of closure
of the corrective action project.

Reg.12.315 Audits

(A) The Director may cause audits to be performed as
necessary to ensure that costs, for which reimbursement is sought or
has been paid, were in fact incurred and necesgary, that the work
was in fact performed and necessary, and that reimbursement would
be, or is, in fact reasonable and allowable..

(B) The audits may be performédﬁby t
or by any qualified person at the diregt

(C) Monies in the tru
Director as necessary to pay the ¢
other than the Department.

fund may be expended by the
_of audits performed by persons

Reg.12.316
(A)
monies that wer

the Director,

willful .e '?bf incorrect information;

costs were not incurred or were

or

. The amount of reimbursement is found to be
unreasonable or not allowable.

(B) The Department has the right of subrogation which
shall apply to sites where corrective action is taken by owners,
operators, or the Department. The right of subrogation extends to:

(1)  Any insurance policies in existence at the
time of the occurrence to the extent of any rights the owner or
operator of a site may have had under that policy; and

(2) Any third party who caused or contributed to

25



the occurrence.

(C) For purposes of subrogation, “third party” does not
include a former owner or operator of the site where corrective
action is taken.

Reg.12.317 Trust Fund Availability

(a) (1) All claims for reimbursemen_  ubmitted under the
provisions of this Chapter are subject to the availability of monies
in the trust fund. ” ”

(2) Nothing in this Reg
create a permanent entitlement to mo

(3) The Commissi
provisions of this Chapter, incl
coverage and eligibility, and reasor
costs.

(B) (1) If the
insufficient to cover all tr
Advisory Committee
based upon whateve)

trust fund prove
r reimbursement, the

of an owner or operator for the trust
le Department's taking any appropriate

owner or operator of a petroleum storage tank
system for taking corrective action, as required by this Regulation
or any other law, in response to a release.

CHAPTER FOUR: PETROLEUM STORAGE TANK TRUST FUND THIRD-PARTY
PAYMENT PROCEDURES

Reg.12.401 Purpose

In accordance with the Petroleum Storage Tank Trust Fund Act,

26



eligible owners, operators, or third parties may obtain partial
payment for valid compensatory damage claims caused by accidental
releases from gqualified petroleum storage tank systems. This
Chapter establishes the procedures to be followed and documentation
required to receive such payment from the trust fund. ’

Reg.12.402 Trust Fund Eligibility

(p) (1) BEvery owner or operato
petroleum storage tank system 1s required
demonstrate financial responsibility for
for bedily injury and property damage ca
from underground petroleum storage tan

f an underground
40 CFR 280.93 to
ting third parties

Storage Tank Trust Fund.

(2) Every owner o
trust fund as a mechanism to par
responsibility requirement
utilize an additional fi
described in 12.402(C) (1),
dollars ($7,500) of the coste

leum Storage Tank Trust
certain aboveground petroleum
y for and access the trust fund.

Fund Act, ow
storage tank g

aintain financial responsibility in the amount
of seven thou ve hundred dollars ($7,500) per occurrence for
third-party cl by any one or combination of the following:
insurance, guaré ty, surety bond, letter of credit, insurance pool
or any other mechanism allowed by 40 CFR 280; and

(3) For each petroleum storage tank for which trust
fund eligibility is sought, certify, on forms supplied by the
Department, that he or she is in substantial compliance, as defined
by Subsection 12.403(B).
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Reg.12.403 Trust Fund Coverage for a Release

(A) In order for an owner or operator to obtain third-
party coverage by the trust fund for a release, the following
reguirements must be met:

(1) At the time of the discovery of the release the
owner or operator must have met each of the requirements for trust
fund eligibility as set forth in Subsection 12 2(C);

(2) The release must have ot ed after February

22, 1989.

(3) The Department
notice of the third-party claim as re

(4) The owner or
thousand five hundred dollars ($7,

] > .release, the owner or
operator must have been in i d liance, as defined in
Subsection 12.403(B). ‘ '

(B) ) rposes of thi ster only, "substantial

] he requirement for the owner or
nsibility in the amount of seven
0) per occurrence for third-
n nation of the following: insurance,
etter of credit, insurance pool or any other
CFR 280.
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thousand five
party claims,
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equest by the Department, the owner or operator
shall submit proof of compliance with the requirements for trust

fund coverage.

Reg.12.404 Trust Fund Coverage for Unknown Petroleum Storage
Tanks

(A) Unknown petroleum storage tanks that have satisfied
the requirements of Subsection 12.408(C) of this Chapter shall be
eligible for reimbursement for third-party claims as provided by
this section if:
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(1) The unknown petroleum storage tank is discovered
while removing, upgrading, or replacing a petroleum storage tank
meeting the requirements of Subsection 12.402(C) or while performing
petroleum investigation or corrective action activities required by
federal or state laws, and the petroleum storage tank meeting the
requirements of Subsection 12.402(C) is located on the same property
or facility; or

(2) The unknown petroleum storage tank is located on
a right-of-way purchased by a city, county, ot state governmental
agency or entity and is discovered durin nstruction in such
right-of-way. '

(3) Eligibility for
petroleum storage tank will be condi
hundred seventy-five dollars ($375)

of an unknown
ent of three

o0 the Departmen

Reg.12.405 Notice Reqguiremen

11l give written notice
claim within thirty
tial claim.

() (1) The owne operator  sha
to the Department of any potential third-paz
(30) days of his or her knowledge of the pot

equired by 12.405(A) (1) shall
of all persons and properties
e time, place, and circumstances

‘owner oOr ,pefator against whom a third-party
or in the Arkansas State Claims Commission

ter service of summons or receipt of
‘rom the Arkansas State Claims Commission.

on receipt of notice pursuant to 12.405(B)
hall immediately notify the Attorney General,
right to intervene in any such lawsuit or

(1), the Dep
who shall h
proceeding.

(3) Payment of third-party claims from the fund

may be denied for any owner or operator who fails to give the
Department notice as required in Subsection 12.405(B).

Reg.12.406 Amount of Payment

(A) The trust fund will reimburse eligible owners or
operators of storage tanks for compensating third parties, or will
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provide payment to third parties, for compensatory damages caused by
accidental releases in an amount not to exceed nine hundred ninety-
two thousand five hundred dollars (8992,500) per occurrence.

(B) The owner or operator shall be responsible for the
first seven thousand five hundred dollars ($7,500) of third-party
compensatory damage claims per occurrence.

Reg.12.407 Deductible

hundred dollars
. for third-party
be considered a
m the trust

(A) The first seven thousan
($7,500) of costs incurred by the owner o
compensatory damage claims for an occu
deductible and is not eligible for#
fund.

(B) (1) No payment to
operator against whom a third-pa:
compensatory damages shal
owner or operator has expe
claims for the occurrence,
discharged under the United
by a court to be i

arty or to any owner or
claim is Dbrought for
he trust fund until the
le amount on third-party
= or operator has been
ode or is determined

ent of the deductible must be
approval of a third-party claim

a conditional payment, an installment
hall not be considered proof of payment .

(A) In order to apply for payment of a third-party claim,
an owner or operator must meet the requirements for coverage set
forth in Section 12.403 and meet the application requirements of
either Subsection 12.408(C) for judgments or Subsection 12.408 (E)
for settlements.

(B) Unless otherwise stated in writing, any items

which are contained in any information submitted to support a third-
party claim and which are presented for payment shall be considered
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satisfied or compensated if the claim is approved and paid. No such
items shall be reimbursable as corrective action under Chapter
Three, unless otherwise agreed in writing before the third-party
claim is approved for payment.

(C) An owner or operator against whom a judgment has been
entered, by either a valid final court order or valid final order of
the Arkansas Claims Commission, for compensatory damages caused by
an accidental release from a qualified petr@leum storage tank
system, must submit:

(1) A copy of the order;

(2) Proof that the j dament, of 
judgment, is for compensatory damage
on the face of the order; and

from the tfust fund,
thousand five hundred

(3) Before paymen
proof of payment of the deductible of
dollars ($7,500).

(D)
3 the Attorney
third- -party claim. At
ide active participation
the litigation and
ired by the Department or the

by the

or operator who has entered into a
third-party resolving a claim for
caused by an accidental release from a
storage tank system must submit to the

Department:

(a) A copy of the legally binding settlement
agreement, including a dismissal with prejudice of the
third-party's cause of action in accordance with the
Arkansas or federal rules of civil procedure, which
releases the owner or operator from all future liability
to the third-party claimant for the occurrence;

{b) Documentation supporting each claim for
which payment is sought;
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(c) A notarized certification from the owner
or operator and the third-party claimant that the third-
party claim should rightfully be paid; and

(d) Before payment is made from the trust
fund, proof of payment of the deductible of seven
thousand five hundred dollars ($7,500).

.a legally binding
a), an owner or

(2) As an alternative to providi
settlement agreement pursuant to 12.408(E)
operator may submlt a copy of a proposed set

is made binding. However, the settlem
binding, except as provided in 12. 408 (.
to the Advisory Committee.

(3) Any otherwik
submitted under Subsection 12.4

Reg.12.409 Third-Party

bstantive review of a
determine whether the
Section 12.403 for third-party

third-party clai
release meets i

rieved by the Department's

determination o e is eligible for third-party
coverag _ atl est that the Advisory Committee,
and, review the Department'
det

is not vrequired to commence
substan i ; a thlrd -party claim until any corrective

, Department 1is not required to commence
substantive rev of a third-party claim until it has received all
of the information required by Subsection 12.408(C) or Subsection
12.408(E), as applicable. If, during the course of the substantive
review, the Department finds that additional information is needed
to evaluate the claim, the Department may require that the
information be provided before review of the claim may be completed.

(D) The Department and the Advisory Committee shall not

recommend, and the Director shall not approve, payment of third-
party claims unless they are reasonable and allowable.
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(E) The Department and the Advisory Committee shall
recommend, and the Director shall approve, payment of a settled
claim only upon determining that litigation would result in costs to
the trust fund which would exceed the settlement amount.

(F) (1) After its third-party claim eligibility
determination and substantive review is complete, the Department
shall make a written recommendation to the Advisory Committee as to
whether the applicant has met the trust. fund eligibility
requirements and, if so, whether the claim, or portion of it, is
both reasonable and allowable.

(2) The Advisory Committee in its sole discretion
may allow supplemental information e e claim to be
presented orally. It may establish ble limit on
time allowed for oral presentation: ‘

‘Department pursuant to
endation to the Director
trust fund eligibility

bound by, the recommendation prepare‘
12.409(F) (1) . It shall make/
as to whether the applic
requirements and, if so,

and

f the decision of the Director is contrary to
the recommen ~of the Advisory Committee, the Director shall
provide in wri g his or her reasons for declining to follow the
Advigory Committee's recommendation.

(H) (1) The decision of the Director shall be the final
decision of the Department.

(2) The decision of the Director may be appealed to
the Commission. An owner or operator who consgiders himself or
herself injured in his or her business, person or property by a
final decision of the director or his designee, may, within thirty
(30) days after the date of the final decision of the director or
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his designee, appeal the decision to the Commission.

Reg.12.410 Reasonable Claims

(A) Third-party claims which have been reduced to
judgment and for which payment is requested pursuant to Subsection
12.408(C) shall be presumed reasonable under this Chapter.

(B) All settled third-party claims or which payment is
requested pursuant to Subsection 12.408 (E) st be shown to be
reasonable as compared to similar claims for compensatory damages.

Reg.12.411 Allowable Claims

(A) Only claims for compensatory damages, as

rsuant to this Chapter
is made for the same occurrence
Chapter Three.

r or operator participating in the trust fund
llowing records and submit them or make them

available to artment upon request:

(1) Evidence of current financial responsibility for
seven thousand five hundred dollars (%7,500) per occurrence; and

(2) Any other records as may reasonably be required
by the Department or the Advisory Committee in the performance of
their duties under law.

(B) All records necessary to demonstrate that the trust

fund eligibility requirements of Section 12.402 and the trust fund
coverage requirements of Section 12.403 have been fulfilled shall be
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retained by the owner or operator until one of the following is
accomplished:

(1) Closure requirements of this Regulation, if
applicable, are satisfied;

(2) Responsibility for meeting the financial
assurance requirements of this Regulation is legally transferred;

(3) The owner or operator is erwise instructed

in writing by the Department.
Reg.12.413 Audits
(A) The Director may se audits to be

necessary to ensure that claims, % \ i yment is s6 ht or has
been made, were in fact reasonable and al

nitiate proceedings against any
owner : .petroleum storage tank system or third-party
' monies that were solicited and received
through willful or accidental utilization

owner or operator of a petroleum storage tank
n substantial compliance at the time of a
by Section 12.402, for which a third-party
claimant was compensated from the trust fund, shall be required to
reimburse the trust fund for the amount of the claim paid.

(2) If the owner or operator does not reimburse the
trust fund as required in 12.414(B) (1), the Department
may institute an action against the owner or operator to
recover such monies pursuant to the authority of the
Regulated Substance Storage Tank program, the Petroleum
Storage Tank Trust Fund Act, or this Regulation.

(C) The Department has the right of subrogation which
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shall apply to sites where corrective action is taken by owners,
operatorg, or the Department. The right of subrogation extends to:

(1)  Any dinsurance policies in existence at the
time of the occurrence to the extent of any rights the owner or
operator of a site may have had under that policy; and

(2)  Any third party who caused or contributed to

the occurrence.

ird party” does not
where corrective

(D) For purposes of subrogation
include a former owner or operator of t
action is taken.

Reg.12.415 Trust Fund Avail

submitted under the
availability of monies

(A) (1) All claims
provisions of this Chapter are subjec
in the trust fund.

shall be construed to
e,trust fund.

(2) Nothing
create a permanent entitleme

in the trust fund prove
claims for reimbursement, the

‘ector may adopt a priority system based
she deems appropriate.

(A) Eligibility of an owner or operator for the trust
fund shall not preclude the Department's taking any appropriate
enforcement action.

(B) Nothing in this Chapter shall affect the liability or
responsibility of an owner or operator of a petroleum storage tank
system for taking corrective action, as required by this Regulation
or any other law, in response to a release.
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